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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, ex rel. )
W. A. DREW EDMONDSON, in his capacity as )
ATTORNEY GENERAL OF THE STATE OF )
OKLAHOMA and OKLAHOMA SECRETARY )
OF THE ENVIORNMENT C. MILES TOLBERT, )
in his capacity as the TRUSTEE FOR NATURAL )
RESOURCES FOR THE STATE OF OKLAHOMA, )

)
Plaintiff, )

)
vs. )        05-CV-0329 JOE-SAJ

)
TYSON FOODS, INC., TYSON POULTRY, INC., )
TYSON CHICKEN, INC., COBB-VANTRESS, INC., )
AVIAGEN, INC., CAL-MAINE FOODS, INC., )
CAL-MAINE FARMS, INC., CARGILL, INC., )
CARGILL TURKEY PRODUCTION, LLC, )
GEORGE’S, INC., GEORGE’S FARMS, INC., )
PETERSON FARMS, INC., SIMMONS FOODS, INC., )
and WILLOW BROOK FOODS, INC., )

)
Defendants. )

DEFENDANT PETERSON FARMS, INC.’S RESPONSE IN OPPOSITION TO
STATE OF OKLAHOMA’S MOTION FOR LEAVE TO FILE A SUPPLEMENTAL

BRIEF IN OPPOSITION TO “DEFENDANT PETERSON FARMS, INC.’S
MOTION TO DISMISS AND ALTERNATIVE MOTION TO STAY PROCEEDINGS”

Defendant Peterson Farms, Inc., (“Peterson”), hereby submits its Response in Opposition to

Plaintiffs’ Motion for Leave to File a Supplemental Brief in Opposition to “Defendant Peterson

Farms, Inc.’s Motion to Dismiss and Alternative Motion to Stay Proceedings” (Docket No. 162) and

requests the Court deny Plaintiffs’ Motion, or in the alternative, if it grants Plaintiffs’ Motion, that

it allow Peterson to file a response to Plaintiffs’ proposed “Supplemental Brief.”  Plaintiffs’ Motion

for Leave should be denied because:

< Plaintiffs’ proposed “Supplemental Brief” is in fact a sur-reply, which is not

permitted under the Federal Rules of Civil Procedure or the Local Rules of the
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Although Peterson’s Motion to Dismiss and alternative Motion to Stay the1

Proceedings Pending Appropriate Regulatory Agency Action are at issue by virtue of being fully
briefed, Peterson submits that these Motions should not be decided by the Court until it first disposes
of the Defendants’ Motion to Stay Proceedings (Docket No. 125) in deference to the pending
decisions to be made by the United States Supreme Court in State of Arkansas v. State of Oklahoma,
No. 220133 (Original 2005).
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Northern District of Oklahoma, and further, Plaintiffs’ Motion for Leave seeks to

deny Peterson the right to have “the last word” with regard to its Motion to Dismiss

(Docket No. 75) and its Alternative Motion to Stay the Proceedings Pending

Appropriate Regulatory Agency Action (Docket No. 90), which the federal and local

rules recognize;

< Plaintiffs’ Motion for Leave neglects to set forth grounds to justify its request to

perpetuate the briefing on Peterson’s Motions to Dismiss and to Stay.  Rather than

seeking to address any “new matter” raised in Peterson’s Replies in support of its

Motions (Docket Nos. 149 and 147 respectively), Plaintiffs’ proposed “Supplemental

Brief” merely re-hashes arguments already advanced in its prior Response to

Peterson’s Motions (Docket No. 134); and

< Plaintiffs Motion for Leave fails to accurately represent that Peterson’s counsel

responded to Plaintiffs’ counsel’s request for consent to their Motion by stating that

Peterson would have no objection to Plaintiffs’ Motion for Leave, provided that

Plaintiffs advise the Court that consent was conditioned on the Court granting

Peterson leave to file a response to Plaintiffs’ brief.

ARGUMENTS AND AUTHORITIES

Before the Court is Plaintiffs’ request for the opportunity to perpetuate the briefing on two

Motions that are fully at issue before the Court.   Plaintiffs’ request could arguably have some merit1

had they set forth any grounds to justify additional briefing, such as Peterson’s inclusion of new
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matters in either of its Reply briefs on its Motions, but Plaintiffs have not offered the Court such

justification, and as the proposed “Supplemental Brief” reflects, Plaintiffs’ motives are to simply re-

hash previously asserted positions, to re-argue previously cited cases, and to usurp Peterson’s right

to have the final word on the Motions it has presented to the Court.  Notwithstanding the impropriety

of Plaintiffs’ proposed filing, Peterson’s counsel advised Plaintiffs’ counsel, Mr. Riggs, that Peterson

would not object to the Motion for Leave provided that if leave was granted, Peterson would

likewise be allowed to respond.  Plaintiffs’ rejection of Peterson’s reasonable proposal and their

venture forward with this opposed Motion for Leave seeking for the Court to grant them the

opportunity to argue further on these issues while denying Peterson the right to respond illuminates

the objectives truly being pursued in the Motion at bar.

It is entirely within the Court’s discretion to deny Plaintiffs’ request to file a supplemental

brief in opposition to Peterson’s Motions based on the lack of stated justification and the substance

of the proposed filing.  The specific parameters for motion practice within the Northen District are

set forth in Local Rule 7.1, which recognizes three permitted filings per motion – the original motion

and brief; the opponent’s response and brief; and the movant’s reply and brief, limited solely to new

matters raised in the response.  Rule 7.1(h) recognizes that the Court may allow supplemental briefs

on motions, but acknowledges that they are “not encouraged.”

For the Court to analyze whether Plaintiffs’ proposed “Supplemental Brief” is justified, it

should weigh substance over form.  Here, what Plaintiffs’ are attempting to characterize as a

“supplement” is in fact a sur-reply.  It is clear from the substance of the “Supplemental Brief” that

Plaintiffs are not seeking leave to supplement their Response to Peterson’s Motion with new

authorities or even new arguments.  Not at all – Plaintiffs’ proposed filing serves only one purpose

– to re-assert their arguments in opposition to arguments and statements set forth by Peterson in its
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Replies in support of its two underlying Motions.  Plaintiffs’ admit as much in their Motion for

Leave by reciting that the additional brief is necessary to “clarify and correct the record as to

[Peterson’s] certain legal contentions and factual characterizations [in its Reply briefs].”  Mot. for

Leave at 1.    This is nothing more than Plaintiffs’ attempt to get one last “is too” to Peterson’s “is

not” – a notion the Local Rules do not and this Court should not abide.  Since the proposed filing

is in the form of a sur-reply rather than a supplement, the Court should hold Plaintiffs to the standard

for permitting reply briefs.  By failing to set forth in their Motion for Leave or their proposed

“Supplemental Brief” that Peterson’s Replies raised new issues of a material nature that must be

responded to, Plaintiffs’ have failed to justify not only this additional requested filing, but also their

attempt to deny Peterson the right to file the final brief on these issues as contemplated by the federal

and local rules.

With regard to this final point, should the Court choose to allow Plaintiffs’ to file their

proposed brief, Peterson requests that the Court allow it to file a response.

WHEREFORE, having set forth its arguments and authorities in opposition to Plaintiffs’

Motion for Leave, Peterson respectfully requests the Court deny the Motion, or in the alternative,

grant it leave to file a response to Plaintiffs’ Supplemental Brief.
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Respectfully submitted,

By:   s/ A. Scott McDaniel                       

A. Scott McDaniel (Okla. Bar No. 16460) smcdaniel@jpm-law.com 
Chris A. Paul (Okla. Bar No. 14416)
Nicole M. Longwell (Okla. Bar No. 18771)
Philip D. Hixon (Okla. Bar No. 19121)

JOYCE, PAUL & McDANIEL, P.C.
1717 South Boulder Ave., Suite 200
Tulsa, Oklahoma  74119
(918) 599-0700

COUNSEL FOR DEFENDANT
PETERSON FARMS, INC.

Case 4:05-cv-00329-GKF-PJC     Document 165 Filed in USDC ND/OK on 12/19/2005     Page 5 of 8

mailto:smcdaniel@jpm-law.com


Page 6 of  8115-005_Peterson Resp. to Ps Motion to File Supplemental Brief re Motion to Dismiss.wpd

CERTIFICATE OF SERVICE

I certify that on the 19th day of December 2005, I electronically transmitted the attached
document to the Clerk of Court using the ECF System for filing and transmittal of a Notice of
Electronic Filing to the following ECF registrants:

W. A. Drew Edmondson
Attorney General
Kelly Hunter Burch
J. Trevor Hammons
Assistant Attorneys General
State of Oklahoma
2300 North Lincoln Blvd., Suite 112
Oklahoma City, OK 73105
and

Douglas Allen Wilson
Melvin David Riggs
Richard T. Garren
Sharon K. Weaver
Riggs Abney Neal Turpen Orbison & Lewis
502 West 6  Streetth

Tulsa, OK 74119-1010
and
Robert Allen Nance
Dorothy Sharon Gentry
Riggs Abney
5801 N. Broadway, Suite 101
Oklahoma City, OK 73118

J. Randall Miller
David P. Page
Louis W. Bullock
Miller Keffer & Bullock
222 S. Kenosha
Tulsa, OK 74120-2421
and
COUNSEL FOR PLAINTIFFS

and
Elizabeth C. Ward
Frederick C. Baker
Motley Rice LLC
28 Bridgeside Blvd.
Mount Pleasant, SC 29464
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Stephen L. Jantzen
Patrick M. Ryan
Ryan, Whaley & Coldiron, P.C.
119 N. Robinson
900 Robinson Renaissance
Oklahoma City, OK 73102
and
Mark D. Hopson
Jay Thomas Jorgensen
Timothy K. Webster
Sidley Austin Brown & Wood LLP
1501 K Street NW
Washington, DC 20005
and
Robert W. George
Kutack Rock LLP
The Three Sisters Building 
214 West Dickson Street
Fayetteville, AR 72701-5221
COUNSEL FOR TYSON FOODS, INC.,
TYSON POULTRY, INC., TYSON
CHICKEN, INC.; AND COBB-VANTRESS,
INC.

R. Thomas Lay
Kerr, Irvine, Rhodes & Ables
201 Robert S. Kerr Ave., Suite 600
Oklahoma City, OK 73102
and
Thomas J. Grever
Lathrop & Gage, L.C.
2345 Grand Blvd., Suite 2800
Kansas City, Missouri 64108-2684
and 
Jennifer S. Griffin
Lathrop & Gage, L.C.
314 E. High Street
Jefferson City, Missouri 65101-3004
COUNSEL FOR WILLOW BROOK FOODS,
INC.

Robert P. Redemann
Lawrence W. Zeringue
David C .Senger
Perrine, McGivern, Redemann, Reid, Berry &
Taylor, PLLC
P. O. Box 1710
Tulsa, OK 74101-1710
and
Robert E. Sanders
E. Stephen Williams
Young Williams P.A.
P. O. Box 23059
Jackson, MS 39225-3059
COUNSEL FOR CAL-MAINE FOODS, INC.
AND CAL-MAINE FARMS, INC.

George W. Owens
Randall E. Rose
The Owens Law Firm, P.C.
234 West 13  Streetth

Tulsa, OK 74119
and
James M. Graves
Gary V. Weeks
Bassett Law Firm
P. O. Box 3618
Fayetteville, AR 72702-3618
COUNSEL FOR GEORGE’S INC. AND
GEORGE’S FARMS, INC.
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John R. Elrod
Vicki Bronson
Conner & Winters, P.C.
100 West Center Street, Suite 200
Fayetteville, AR  72701
and
Bruce W. Freeman
D. Richard Funk
Conner & Winters, LLLP
3700 First Place Tower
15 East Fifth Street
Tulsa, OK 74103-4344
COUNSEL FOR SIMMONS FOODS, INC. 

John H. Tucker
Colin H. Tucker
Theresa Noble Hill
Rhodes, Hieronymus, Jones, Tucker & Gable
P. O. Box 21100
Tulsa, OK 74121-1100
and
Terry W. West
The West Law Firm
124 W. Highland Street
P. O. Box 698
Shawnee, OK 74802-0698
and
Delmar R. Ehrich
John F. Jeske
Faegre & Benson LLP
90 South 7  Street, Suite 2200th

Minneapolis, Minnesota 55402-3901
COUNSEL FOR CARGILL, INC. AND
CARGILL TURKEY PRODUCTION, LLC

I also hereby certify that I served the attached documents by United States Postal Service, proper
postage paid, on the following who are not registered participants of the ECF System:

William H. Narwold
Motley Rice LLC
20 Church St., 17  Floorth

Hartford, CT 06103
and

COUNSEL FOR PLAINTIFFS

C. Miles Tolbert
Secretary of the Environment
State of Oklahoma
3800 North Classen
Oklahoma City, OK 73118

Thomas C. Green
Sidley Austin Brown & Wood LLP
1501 K Street NW
Washington, DC 20005
COUNSEL FOR TYSON FOODS, INC.,
TYSON POULTRY, INC., TYSON
CHICKEN, INC.; AND COBB-VANTRESS,
INC.

s/ A. Scott McDaniel                                      
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